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By Adam Kutinsky, Esq.

Health care providers are well aware of the
importance of maintaining adequate pro-
fossional liability insurance.
But, while maintaining adequate
insurance may be universally appre-
ciated, that same appreciation may not
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Who does your insurance
agent represent?

insurance agents through the years, from the
most basic duty of an insurance company agent
who takes orders from a proposed insured, to
the duty of a fiduciary for the insurance com-
pany or the insured, depending upon each par-
ticular circumstance.

Generally, these duties have arizen from
three separate legal sources — legislation, con-

about agreements that limit
their right to work. Page 3

Medicare

Increased preventive @re visits
expected following CMS changes
to physician fee schedule. Page 3
Wrongful death law
Intoxication defense law doesn't
apply to actions after the initial
event. Page6
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Individuals or entities that have
aacess o or use patient
informationshould be ready
for more squtiny. Page 10

By Michelle D. Bayer, Esq.,
and Suzanne D. Nolan, Esq.

Social media has transformed
the jeation land e

is purchaszed.
Consider for a

necessarily extend to the selection of the
person or agency from whom the insurance

tracts and common law (i.e., court cases).
Az a result, Michigan law may appear some-

what convoluted on the issue of what an insur-

ties under Michigan law.

could instantly improve upon its risk
management program by selecting an in-
surance agent that serves its best interests
— few providers would hesitate to  sificati a
make that selection. However, before
the selection may be made, the provider
should understand the types of agents in the
marketplace and their qualifications and du-

t that a p

ance agent’s duties are to its potential insured.
For a startmg point, it iz important for a

d that an i

agent

w:]lusuﬁ.ﬂy fall within one of two different clas-

pptive agent, one who is employed
by the insurance mmpany and sells policies for

Ak

that

ly; or an indep

agent, one who is an independent contractor with
the right to sell policies for several different in-

SUTANCe COMpPAnies.

Michigan has imposed a range of duties on

See Agent” page 16

Information is power

Negotiating hospital

contracts needn't be

complicated, but look
out for the details

By Jane Pribek

Naontiat

Insurance shaping the way in which people

New medial loss ratios for insurers UL -3 Tty S i
. one another.

are designed to protect consumers But social media also has pro-

vided businesses with a very ef-
foctive way to market their prod-
ucts and services to t.he nu]hcrns
of s who use Facel

and enhance care. Page17

101 isn’t included
in the medical school curriculum.
But maybe it should be. For
physicians these days, chances
are, at some point in your ca-
reer, typically the beginning,
you'll bargain the terms of an
ampluymant contract.

e-mail, Twitter, blogs, YouTube
and websites.

Health care providers are no
exception, as many use social me-
dia to adverrhse then' practwes

with te and
employees, distribute and find
health information and educate
patients.

Such uses of social media can
provide tremendous benefits to
both providers and patients, and
can advance the laudable goal of
improving the delivery of health
care services to patients. Howev-
er, there are legal and ethical
concerns surrounding the use of
social media that are unigque to
health care providers.

To help address these issues, in
November 2010, the American
Medical Association (AMA) is-
sued a new policy to guide physi-
cians’ use of social media. Al-
though directed to physicians,
this guidance is relevant to all
health care professionals. The
AM.A gmde].mes list a number of

derations” which pt i
See Social” page 15
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com reported last
month that hospitalzs and hos-
pital-owned medical groups are
an increasingly popular em-
ployment option.

Many physicians who've been
extended offers believe they
should just sign on the bottom
line of the hospital’s employment
contract and hope for the best.

S0 =ays Boston attorney Wil-
liam Mandell, who has participat-
ed in hundreds of negotiations be-
tween hospitals and phy=icians,
on both sides of the table.

“I spend a good chunk of my
time trying to educate physicians
as to why that mindset is not an
accurate read on the current sit-
uation for physicians in every
specialty who are looking into be-
coming employees,” said Mandell,
a partner with Pierce & Mandell.

“It doesn't have to be a big
Tegal thing. Most experienced
lawyers can go over a contract
in an hour or two, and give the
client some bullet points,” said
Troy attorney David L. Haron,
who typically reprezents physi-
cians or providers other than

hospitals at negotiations.

Then the client can decide if
she wants the lawyer to be in-
volved in negotiations, or if she
Jjust wants to take that list into the
hospital, said Haron, of Frank,
Haron, Weiner & Navarro, PLC.

Assessing your leverage
In any negotiation, “informa-
tion is power,” Mandell zaid. You
need to research the market for
physicians in your area with
gimilar qualifications and their
See “Power” page 14
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Social

Continwed from page 1
should weigh when maintaining an “on-
line presence,” including:

» Protecting patient privacy and confi-
dentiality in all environments, including
online, and proscribing the online posting
of protected health information (PHI);

» Uzing privacy settings on social media
gites to safeguard the physician’=s per-
sonal information and content, while rec-
ognizing that such privacy settings may
not adequately protect such information;
» Monitoring their own presence on the
Internet with a goal to ensure personal
and professional information they —
and, to the extent possible, others — post
is accurate and appropriate;

. Mamtammg appropriate boundaries
of the ph; ient relationshi
when interacting with patients online by
separating personal and professional
content online, and;

» Recognizing that online actions and
content can negatively affect one’s repu-
tation and medical career.

The most =ignificant legal izsue pre-
sented by the use of social media is the
protection of patient privacy.

HIPAA and state privacy laws limit a
provider’s ability to engage in a social
media dialogue about a patient, as doing
20 would generally result in the disclo-
sure of PHL

Importantly, =ocial media networks are
not HIPAA compliant and cannot be made
20 by changing privacy settings. Providers
should not use such sites to communicate
with patients about specific health condi-
tions, diagnoses, or treatment.

Additionally, care must be taken to avoid
lapsing into casual conversations and in-
advertently disclosing PHI. Responding to
or even confirming PHI posted by a patient
can result in a HIPAA violation.

Instead, such ications should
be conduc‘bad through private, encrypted
e-mail exchanges or offline. Further, any

i with patients that in-
volve health information should, consis-
tent with state law, become part of the
patient’s medical record.

Physicians also must be careful about
r ding to r ts for medical infor-
mation online. While providing general
medical information on a website, blog or
other posting iz permissible, the position
of the AMA, the Michigan Board of Medi-
cine, and many nther state madlca]
boards is that p

The most significant legal
issue presented by the use of
social media is the protection

of patient privacy.

from discussing any information regard-
ing current or former patients and re-

Wait no longer

Amended NOI doesn't
create second notice period

Medical Malpractice

By Brlan Frasler, Esq.

An original notice of intent begins the
182-day notice period regardless of whether
an amended notice is later filed, the Michi-
gan Court of Appeals said.

The court also allowed the second notice
to begin tolling the statute of limitations
because the first notice did not.

The decizsion reinforces the purpose of
the notice of intent (NOI) statute, said
Royal Oak attorney
Mark Granzotto.

“The purpose of the
NOIT ig not to trip up
people,” he zaid. “The
NOI statute is de-
signed to try to settle
cases before litigation
ensues.”

In Hoff? v. Boon-

ding to ti about dical
treatments, is essential if a provider has
an online presence.

Providers are often hesitant to adopt
such policies, claiming that they cannot
control what their staff members do on
their own time. However, the actions of
employees can expose the provider to li-
ability if it appears the employee is
speaking for the provider. Staﬂ'members

siri (Lawyers Weekly
No. 07-73969, 10 pages), Corinne Hoffman
filed a NOI on Aug. 9, 2007, 17 months af-
ter the alleged medical malpractice. She
later filed an amended NOI to add one
more theory that wasn't in
the original notice on Feb. 21, 2008. She
filed her complaint June 23, 2008,

The trial court granted the defendants’

will likely be receptive to these poli
once they understand how their own ac-
tions may negatively affect the provider
or lead to HIPAA violations.

In addition to social media policies for
staff, health care practices with an online
prezence should establish and distribute
clear policies to patientz on how the
practice handles online patient
nications, and have patients acknowl-
edge receipt of the policy in writing.

Patients should be advized not to use
Facebook or other public social media
outlets to report symptoms or zeck med-
ical advice. Patients can be advised to
use secure e-mail communications for
such purposes, if the practice wishes to
adopt such a practice.

If e-mail is available, patients need to be
informed of that fact, and how often a

ahlpscanmtbefurmadnmlmeandshﬂuld
be established by performing a physical
examination and taking a medical history.

Diagnosiz and prescribing a specific
course of treatment through online com-
munications (without an existing physi-
cian-patient relationship) also is dis-
couraged and, if discovered, will likely
result in disciplinary action. Other disci-
plinary issues could arize if treatment is
provided outside of the physician’s li-
cense to practice.

The use of social networking sites also
raises ethical izssues related to preserv-

hysician will be ing the

i for v di ition, reason-
ing that the second NOI couldn't be used
to give Hoffman “the ability to ... ‘[enjoy]
the benefit of multiple tolling periods.™

The Court of Appeals vacated the trial
court’s decision.

“Abzent some basizs in the statutory lan-
guage, defondants’ contention that the ben-
efit’ of tolling should only be available in
conjunction with the ‘burden’ of the waiting
period is eszentially an attempt to invoke a
concept of fairness as a basis for dismissal,”
wrote Judge Pat M. Donofrio. “But to the
extent that fairness is a relevant consider-
ation, it clearly favors plaintiff's position.”

Donofric wrote that Hoffman could
have filed her complaint as early as Feb. 5,
2008, go there was no basis to dismiss the
complaint for being filed too early.

The court also found no basis for defen-
dant's argument that the second NOI

houldn’t toll the statute of limitations.

nications. There is p tial malpracti
expozure if a physician does not respond
to a patient communication within a time-
Iy manner and the patient’s health suffers.
As with all compliance policies and
procedures, health care providers should
1t with legal ] regarding their
use of zocial media to ensure compliance
with these ethical and legal considera-
tions, as well as to ensure that such com-
munications comply with applicable laws
including health care laws, copyright
laws, false advertising laws and laws gov-
erning the use of testimonials.

ing the b iez of a professional re-
lationship with a pahent In llght. ofthe
AMA guideli : Faceb

friend with a patient, with whom the
health care professional does not have a
pre-existing personal relationship, can
be viewed as crossing this boundary.

There should be a clear delineation be-
tween “perzonal” pages and “profession-
al” pages that represent the physician's
practice, and physicians should not use
their personal Facebook pages for busi-
ness situations or medical advice or
treatment. Patientz should not be given
access to the physician’s personal pages,
but can and should be encouraged to be-
come fans of the practice.

The most significant step health care
professionals can take to properly utilize
social media i= to educate themselves,
and their staff, about the ethical and le-
gal obligationz regarding professional-
ism and privacy.

Adopting a social media policy for
health care staff and office staff that,
among other things, prohibits all staff

Michelle D. Bayer is an associ-
ate at Frank, Haron, Weiner &
Navarro, PLC. She regularly
advises an array of businesses,
|| including health care entities
and providers, on establishing
written policies and procedures,
as well as drafting I I
ployment contracts, and non-compete agree-
ments and defends such clients in employment
litigation matters. She counsels health care pro-
fessionals in licensing and privileging and cre-
dentialing issues. She may be reached af (248)
952-0400 or mbayer@fhuwnlaw.com.
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Suzanne D. Nolan is an asso-
ciate at Frank, Haron, Weiner
& Navarro, PLC. Her practice
focuses upon business and in-
tellectual property transac-
tions, including trademark,
patent, copyright licenszing,
and e-commerce transactions for all types of
entities, including healtheare providers. Nolan
also advises healthcare clients on HIPAA
Stark, and Anti-Kickback Statute compliance
and licenzing matters. She may be reached at
(248) 952-0400 or snolan@fhwnlaw.com.

Donofrio reasoned that the first NOI was
filed early enough that it provided no
tolling of the limitations period, =0 Hoff-
man didn't receive multiple tolling periods.

Granzotto, who argued Hoffman's case
in the Court of Appeals, said the length of
time between the two NOIs and the lack
of progress made in the dispute was key to
the case.

“It turns out that one of the quirks of
thiz case was that the entire 182 days
passed since the filing of the original and
before the plaintiff filed the second NOI,”
he said. “If you look at the purpose, the
zimple fact was that they had all the time
they needed to dizcuss settlement if that's
what they were interested in doing.”

He called the decision “a very literal
reading of [the NOI statute].”

Granzotto said the early filing of the
original NOI helped the case by allowing
the statute of limitations to be tolled by
zecond NOI under the Michigan Supreme
Court's 2005 decision in Mayberry v. Gen
Orthopedics, F.C. (Lawyers Weekly No. 06-
56932, 12 pages).

The filing of the first NOI didn't toll the
statute of limitations because it was filed
more than 182 days before the limitations
period expired.

“The Supreme Court ruled in Mayberry
that the statute says you can’t stack
tolling periods,” he said. “In Mayberry, the
question was: do you get the tolling if you
file a second NOI that was mailed with
less than six months, and the answer was
‘yez." [The statute] zays, if you mail out an
NOI, you get the period of tolling called
for if your case iz going to be subject to the

statute of limitations
if it will expire during
the waiting period.”

Boonsiri's attorney,
Noreen L. Slank of
Collins, Einhorn, Far-
rell & Ulanoff, P.C.,
said her client was
prejudiced by the lozs
of a statute of limita-
tions defense.

“The statute of limitations defense is a
perfectly righteous defense,” she said.
“That's what's at issue here. To focus on
the content of the NOI or the number of
days waiting in the aggregate is to put the
focus on the wrong thing. Thiz is a statute
of limitations izsue. The plaintiff needs to
get extra time from someplace because
she filed her lawsuit late.”

Slank =aid no precedent exists that
would allow the plaintiff to get her notice
period from a first NOI and tolling from a
second one without having to wait out a
second notice period.

“What thiz panel did is they basically
divorced tolling from the statute that cre-
ates it, that says this good thing comes to
those who wait,” she said.

The decision violates three recent
Supreme Court decizsions — Bush v. Shaba-
hang (Lawyers Weekly No. 06-70788, 58
pages), Burton v. Reed City Hosp. Corp.
(Lawyers Weekly No 06-54488, 30 pages)
and Mayberry, she said.

“Both [Bush and Burton] say that if you
file before your notice period has expired,
your case ig going to be lost to the statute
of limitations because, if you [file] too ear-
ly, the statute isn't tolled,” Slank said.
“And in Mayberry, the opinion that says
that if the plaintiff doesn’t need the tolling
from the first NOI, they're going to get it
from the second one, but they just have to
‘wait out the notice period.

“In this case, the plaintiff didn't use
tolling. They came out of the first notice pe-
riod with time left on the statute. They
didn’t file the lawsuit. Instead, they mailed
a second NOL Mayberry would have said
You're fine with that. You just have to wait
out the period of the second NOL™

She =aid she is considering appealing
the decision to the Supreme Court.

Defendant Mercy Hospital's counsel,
Beth Wittman of Kitch, Drutchas, Wagner,
Valitutti & Sherbrook, didn't respond to
Michigan Lawyers Weekly's requests for
comment on the decision.

Decision in a Nutshell
The Case: Hoffman v. Boonsiri
(Lawyers Weekly No. 07-73969, 10
pages).

The Facts: Plaintiff filed a second no-
tice of intent to amend a first defec-
tive one.

The Decision: While the statute of limi-
tations was only tolled by the second,
nondefective notice, the “notice period”
began with the filing of the first one.
From The Decision: “Absent some ba-
sis in the statutory language, defen-
dants’ contention that the ‘benefit’ of
tolling should only be available in con-
Jjunction with the ‘burden’ of the wait-
ing period is essentially an attempt to
invoke a concept of faimess as a basis
for dismissal. But to the extent that
fairness is a relevant consideration, it
clearly favors plaintiff's position. ...
“Plaintiff sent defendants notice of
her intent to file a claim on August 9,
2007. Thus, she could have filed the
complaint as early as February 5,
2008. She filed it on June 23, 2008.
The timing of the original NOI and the
complaint afforded the parties ample
opportunity to examine and settle the
claim without formal litigation.”

If you would like to comment on this story,
please contact Brian Frosier af (248) 865-3113
or brian.frasier@mi.lawyersweekly.com.





