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They're efficient, but mail-order Internet
pharmacies have intricate legal requirements

=

Medicaid Matters

By Michelle D. Bayer, Esq.
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Mail order and Internet pharmacies are
a growing and profitable business thanks
to their cost savings over traditional phar-
macies, as well as the ease ofm'dari.ng and

quired for each and every state to
which preseriptions are shipped. Not
having a current out-of-state phar-
macy license has proven costly for
some unfortunate pharmacies.

Many states have enacted legisla-
tion requiring out-of state pharmacies
that fill prescriptions for in-state resi-
dentz to obtain a non-resident phar-
macy licenze. The criteria for obtain-
ing such an out-of state pharmacy
license is usually prmcadu.ral!y simple.
Proof of licensure in the pharmacy’s
home state and payment of a license
foe are generally sufficient. So the dif-
ficulty iz not in obtaining the out-of-
state license. The difficulty lies in dis-
covering that the requirement exists.

How is an out-of-state pharmacy
supposed to know whether a particu-
lar state has such an out-of-state li-
censing reguirement? This is where
some research is required and a health
law specialist is valuable.

Frequently, an out-of-state pharmacy's
only contact with an outside state is
through the mail or Internet when it is re-
ceiving or filling prescription orders.
These pharmacies can be doing business
nationally in almost every state. For each
and every state where an order is placed,

delivery services they provide. I
filling presmphuns across state lines can

1i may be required.

create serious legal issues and
for those entities, if not done

properly.

State licensing laws, state public health
codes, and Medicaid provisions (along
with other reimbursement programs) all
have specific compliance requirements
that must be met. Moreover, the various
State requi ts are often elusive, am-
huguuus, and may even conflict with other

C Itation with a health
I.aw specialist will help you avoid these
and other legal pitfalls.

Dotting i's, crossing t's

One obvious area of concern for phar—

m.ams, llke a]] hea]th care providers, is

Medicaid has volu-
require-
ments. Keepmg abreast of all of the vari-
ous and constantly changing requirements
can be more than a full-time job.

The penalty for noncompliance is harsh:
denial of reimbursement claims. Compli-
ance has become such a daunting task
that educating providers about compli-
ance and providing compliance/billing
services has become big business. Indeed,
coding compliance has become its own
separate industry.

But take a step back. Before you even
get to the point of addressing the compli-
ance issues about whether there are qual-
ified services, proper bl]]mg}pmwdu.re
coding, proper supporting d

Mzmy mal] m'dar or Internet pharmacies
do b ugh stats Madicaid pro-
grams. These pharmacies need to apply for
participation in each state Medicaid pro-

home free. This iz not always the case, and
it's where the trouble lies.

Some state Medicaid programs do not
even reference or include the out-of-state
pharmacy license requirement as a condi-

tion of partici in the Medicaid pro-
gram. Some state Medicaid programs do not
even verify compliance with their state’s out-
of-state pharmacy license requirement as
part of the Medicaid participation applica-
tion process. Incredibly, other states’ Medi-
caid statutes’ “plain language” conflicts with
their own state licensing requirements.

For example, in Iowa, the Medicaid

gram in order to be eligible for reimburse-
ment. An unsuspecting out-of-state phar-
macy that wants to conduct business in
another state must contact that state Med-
icaid program for participation acceptance.

Upon obtaining participation accept-
ance, it i easy to be mistakenly lulled into
believing that all compliance reguire-
ments have been met. Unfortunately, it is
a common misconception by pharmacies
that if they meet all of Medicaid’s re-
quirements for participation, they are

By Robert 5. lwrey, Esq.

‘When undertaking compliance meas-
ures, it is not uncommon to hear a physi-
cian attempt to justify the presence of
billing errors by saying that the far ma-
jority of the billing is accurate and that
one cannot worry too much about an oc-

statut ides that “[pJharmacies are el-
igible t.u participate [in the Iowa Medicaid
program] providing that they are licensed
in the state of Iowa or duly licenzed in oth-
er states.” (Emphasis added.) Yet, Iowa
haz an out-of-state pharmacy license re-
quirement which is not mentioned in the
state Medicaid statute, iz not mentioned in
any of the Medicaid compendia, and con-
flicts with the Medicaid statute’s “ei-
ther/or” participation language.

The consequences for failing to comply
with a separate out-of-state license re-

A few minor billing errors aren’t really
going to matter, right? Think again

of minimizing any and all billing errors.
In that caze, both the dentist and the PC
were bound over for criminal trial for nu-
merous counts of alleged Medicaid fraud

guirement can be severe. The failure
to comply with a separate, non-Medi-
caid licensing requirement has pro-
vided the (arguably unjust) basis for
overpayment claims by state Medi-
caid programs. Such overpayment
claims may be issued several years
after the fact, after millions of reim-
bursement dollars have been paid.

Unbelievably, the state's own Medi-
caid employees in charge of approving
applications often do not know about
the state's conflicting out-of state phar-
macy license requirement and do not
require proof of licensure for admission
to participate in the State's Medicaid
program. Yet, in a pending case, that
did not stop the state Medicaid Agency
from going after a dozen or so out-of-
state pharmacies seeking to recoup
several million dollars in what it called
“overpayments.”

What should pharmacies do?

The first thing that pharmacies should
dois mt to rely on the state Med.lca.ld pro-
gram d ation as au-
thority about state llcensu.re requlra—
ments. Pharmacies providing services
out-of state must do their own independ-
ent research to ensure compliance with all
state specific licensure and other require-
ments. This iz where a health law spe-
cialist can be helpful.

Pharmacies (and really all health care
providers) need to ensure that their
home-state licenses are up to date, as
lapses in home-state licenses can result
in denial of reimbursement and overpay-
ment claims, too.

Pharmacies that provide services to
out-of state residents must take extra pre-
cautions to ensure compliance not only
with their home-state’s licensure and
Medicaid requirements, but alzo with any
applicable local laws and state Medicaid
requirements in all other states where
services are being provided.

for the assumption, as proffered by the
trial court, that the errors must have
mmpnsad only inadvertent mistakes. As

pr ¥ determined by this Court, ifa

foll g the prel

At t.he preliminary ammmatum, the
government had introduced evidence re-
gardl.ng d.lscrapam:las between the

1 error here or there. M

and other Medicaid concerns, the first and
most important provider participation re-
quirement for all reimbursement pro-
grams iz licensure. The services performed
must be within the scope of the licensure of
the provider.

Thizs seems quite obvious, right? In fact,
it iz =0 obvious that compliance with this
seemingly simple requirement is often as-
sumed or taken for granted. Many times,
verifying licensure i= not even included in
a general compliance checklist.

Nonetheless, proper and current licen-
sure i a necessary and mandatory re-
quirement for reimbursement. For those
pharmacies that provide services across
state lines, the izsue is even more complex.

This leads to the next important ques-
tion: Where does a pharmacy have to be [i-
censed? A pharmacy’s home or locus state
seems like the obvious answer. And, for
the majority of pharmacies, this iz the
correct answer.

For pharmams who ].lm.lt their huamess
to serving pat
the pharmacies’ home state, the pharma
cies only need to ensure that their home
state license is up to date and remains cur-
rent. These pharmacies should make it a
practice to keep a list of all licensure and
certification expiration dates. Often, re-
newal iz as easy as sending in a check.

Out-of-state pharmacy licenses

But for pharmacies conducting business
out-of-state, the izssue becomes more com-
plex. Many pharmacies are not even
aware that a separate license may be re-

iz to hear physici
they are not responsible for coding and

that they heavily rely on coders to per-
form this function.

‘While physicians can delegate this re-
sponsibility, phy=icians must understand
that they should know the coding rules
applicable to their services since they
are ulti 1y legally ible for the
accuracy of coding that is performed for
their services. Submitting claims with
inaccurate coding can lead to falze claims
exposure for a physician even if the
physician did not personally assign the
code. Moreover, it is important to note
that there need not be a pattern and
practice of billing errors for legal expo-
sure to occur.

A review of the recent unpublished de-
cision in People v. Plymouth Road Dental,
PEC. clearly demonstrates the importance
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defendant contractually agrees to abide

hy billing pmcedu.ras and has aocass to
1 Is and d

tum controlling those procedures, devm—

it billing bmitted by the dentist tions from the estahl.lshad pmoeduras
say that for ﬁva Medicaid patients and the work are p d to be i 1 or pro-
that had been performed. \m‘]e evidence that the defendant knew
The dentist and the PC appealed to the the submitted claims were falze.™
circuit court emphasizing that the evi- ‘When billing for medical services and
dence d ated only nine err il it iz ezsential that the precize

billings for four or five pahents totaling
glightly more than $300 in dlspute
(which is 1i ed to the

code iz submitted. Rsalgm.ng codes that do
not precisely match the service is not good
h. Coding using the “close enough”

thousands of patients seen in any given
year) and that there were also instances
of underbillings which would mitigate
against an intent to bill falzely.

The circuit court dismissed all of the
charges bazed on the minimal number of
claims involved and the resulting infer-
ence that the billings were thus more
likely due to inadvertent error rather
than a pattern of ermr su.ﬂiclant to es-
tablish the k ledg o
for criminal prosecution.

However, the Michigan Court of Appeals
dizagreed, causing the dentist and the PC
to face a criminal trial, holding that:

“{t)he actual number of errors that are
alleged, and the relatively small dollar
figure they represent, iz irrelevant and
does not automatically convert or allow

method creates compliance exposure.

In today’s health care environment,
physicians are well advizsed to educate
themszelves with regard to the codes that
are applicable to their services and pro-
cedures and to make sure that those who
are performing the coding function are
monitored (e.g., via direct periodic re-
views by the physician whose PIN is be-
ing submitted and/or via an audit con-
ducted by a third party auditor retained
by legal counsel to provide the appropri-
ate attorney client privilege should er-
rors be found).

‘With regard to some services and pro-
cedures, Medicare and other third-party
payers have specific coding policies.
These policies should be obtained and
reviewed.




